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In the Court of Appeals of the District of Columbia. 


No. 2187. 

The United States ex Rel. Lillie Lowe et al., Appellants, 

vs. 

Richard A. Ballinger, Secretary of the Interior. 


a Supreme Court of the District of Columbia. 

No. 50255. At Law. 

The United States of America ex Rel. Lillie Lowe, Ransom 
Lowe, Bertha Lowe, Evalina Lowe, Mary Robbins, Albert Rogers, 
and Dollie Jones, Heirs at Law of Sherman Jones, Deceased, 
Petitioners, 

vs. 

Richard A. Ballinger, Secretary of the Interior, Respondent. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Petition. 

Filed February 18, 1908. 

In the Supreme Court of the District of Columbia. 

50255. 

The United States of America ex Rel. Lillie Lowe, Ransom 
Lowe, Bertha Lowe, Evalina Lowe, Mary Robbins, William J. 
Lowe, James H. Lowe, Albert Rogers, and Dollie Jones, Heirs at 
Law of Sherman Jones, Deceased, Petitioners, 

vs. 

James Rudolph Garfield, Secretary of the Interior, Respondent. 
Your petitioners respectfully represent: 

1. That they are citizens of the United States and citizens, mem- 
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bers and residents of the Cherokee Nation, in the Indian Ter- 
*2 ritorv, and Cherokee freedmen by blood and by virtue of 
their descent from former recognized slaves of the Cherokees 
prior to, at and after the commencement of the War of the Rebellion, 
except that your petitioner Dollie Jones is heir at law of Sherman 
Jones, deceased, who was a descendant of a former Cherokee freed- 
man and sues as such heir at law. Your petitioners state that they 
bring this suit collectively instead of individually at the request of 
the respondent and under a stipulation and agreement that the same 
may be so brought to save multiplicity of suits. 

*2. That the respondent, James Rudolph Garfield, is a citizen of 
the United States, temporarily residing in the District of Columbia, 
and is an officer of the Government of the United States and Secre¬ 
tary of the Interior in said Government and is sued as such, having 
succeeded on March 5, 1907, as said Secretary of the Interior the 
Ethan A. Hitchcock, hereinafter mentioned. 

3. That, as heretofore stated, respondent’s immediate predecessor 
in office as Secretary of the Interior was Ethan A. Hitchcock, to 
whom as said Secretary of the Interior was committed by Congress 
under certain laws hereinafter referred to the duty of final action on 


applications for citizenship in the Five Civilized Tribes in the Indian 
Territory and of approving the enrollment of those applicants whom 
he should deem entitled to be placed on the final rolls of members or 
citizens of any one of the Five Civilized Tribes or Nations, the 
Cherokee tribe or Nation being one of the said Five Civilized Tribes. 

4. That by certain treaties and agreements between the United 
Suites and the Cherokee Nation of Indians the Cherokee Nation 


ceded to the United States the lands guaranteed to it by treaties with 
the United States east of their present home in exchange for the 
lands whereon said nation now resides and by Article I of the treaty 
between the United States and the Cherokee Nation proclaimed 
August 17, 1846, (9 Stats, at Large) the lands whereon said Chero¬ 
kee Nation now resides and in which lands your petitioners have 
been given allotments as their share of the lands of said tribe or 
nation were ceded by the United States to the Cherokee Nation in 
fee simple, said Article I being as follows: 

“Article I. That the lands now occupied by the Cherokee Nation 
shall be secured to the whole Cherokee people for their common use 
and benefit; and a patent shall be issued for the same, including the 
eight hundred thousand acres purchased, together with the outlet 
west, promised by the United States, in conformity with the pro¬ 
visions relating thereto, contained in the third article of the treaty of 
1835, and in the third section of the act of Congress, approved May 
twenty-eight, 1830, which authorizes the President of the United 
States, in making exchanges of lands with the Indian tribes, “to 
assure the tribe or nation with which the exchange is made, that 
the United States will forever secure and guarantee to them, and 
their heirs or successors, the country so exchanged with them; and 
if they prefer it, that the United States will cause a patent or grant 
to be made and executed to them for the same: Provided, Always, 
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That such lands shall revert to the United States if the Indians 
become extinct or abandon the same.” 

3 That your petitioners are entitled to the benefits of the 

aforesaid Article I of the said Cherokee treaty proclaimed 
August 17, 1846, by virtue of a treaty between the United States 
and the Cherokee Nation of Indians proclaimed August 11, 1867, 
(14 Stats. 799) whereby former slaves of the Cherokee Nation as 
your petitioners are advised were granted all the rights of native 
Cherokees, the same rights being granted free persons of color, as 
your petitioners are advised, provided they were in the Cherokee' 
Nation at the commencement of the War of the Rebellion and either 
continued in or returned to the Cherokee Nation before February 11, 
1867. The provisions of said treaty proclaimed August 11, 1867, 
conferring equal rights with native Cherokees on your petitioners 
are as follows: 

“Article IV. All the Cherokees and freed persons who were for¬ 
merly slaves to any Cherokees, and all free negroes not having been 
such slaves, who resided in the Cherokee Nation prior to June first, 
1861, who may within two years elect not to reside northeast of the 
Arkansas River and southeast of Grand River, shall have the right 
to settle in and occupy the Canadian district southwest of the Arkan¬ 
sas River, etc.” 

“Article IX. The Cherokee Nation having, voluntarily, in Febru¬ 
ary, 1863, by an act of the National Council, forever abolished 
slavery, hereby covenant and agree that never hereafter shall either 
slavery or involuntary servitude exist in their nation otherwise than 
in the punishment of crime, whereof the party shall have been duly 
convicted, in accordance with laws applicable to all the members of 
said tribe alike. They further agree that all freedmen who have 
been liberated bv voluntary act of their former owners or by law, as 
well as all free colored persons who were in the country at the com¬ 
mencement of the rebellion, and are now residents therein, or who 
may return within six months, and their descendants, shall have all 
the rights of native Cherokees: Provided, That owners of slaves so 
emancipated in the Cherokee Nation, shall never receive any com¬ 
pensation or pay for the slaves so emancipated.” 

That this difference between former slaves and free persons of 
color was made in the treaty aforesaid by the commissioners nego¬ 
tiating the same, as shown by the records, because of the Cherokees’ 
expressed willingness to provide homes and grant tribal rights to 
their former slaves, whose identification by them w 
tain, but their unwillingness that the Cherokee country might be 
overrun from time to time by the negroes of adjoining states attracted 
by the opportunity to share in the lands and funds of the Cherokee 
Nation and claiming to be free persons of color who had formerly 
resided in the Cherokee Nation in the days of the W ar of the Re¬ 
bellion, the Cherokee Nation having no means of refuting such 
claims as in the case of former slaves. 

5. That said Indians and freedmen and their heirs have not be¬ 
come extinct and have not abandoned the said land or any paxt 
thereof; that the reversionary interest of the United States in said 
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lands has been otherwise terminated and surrendered to said 
4 Indians, freedmen, and returning free persons of color by 
the Acts of Congress, treaties and agreements herein men¬ 
tioned ; that your petitioner is and likewise has been long recognized 
by the Cherokee Nation as a Cherokee freedman citizen or member 
of said tribe; that your petitioner as one of those referred to in the 
said treaties proclaimed in 1846 and 1866 was entitled prior to 
allotment as hereinafter mentioned to an equal undivided interest 
in the whole of the lands of the Cherokee Nation after certain lands 
were duly and lawfully reserved for town site, charitable and cer¬ 
tain specified purposes in accordance with Acts of Congress and 
agreements duly entered into and approved and ratified by the na¬ 
tions, parties thereto, between the United States and the Cherokee 
Nation; and is now the owner of and is possessed in vested right of a 
lawful allotment of land in the Cherokee Nation and is further en¬ 
titled to an equal undivided distributive share in the funds and 
surplus lands of the Cherokee Nation after allotments, as hereinafter 
referred to. are made to all the duly enrolled members of the Chero¬ 
kee Nation. 

6. That under the provisions of various acts of Congress a Commis¬ 
sion to the Five Civilized Tribes was created for the purpose, among 
other things, of making agreements with each of the Five Civilized 
Tribes for the division in severalty among their citizens or members 
of the lands held by them in common, of enrolling under the direc¬ 
tion and approval of the Secretary of the Interior the members or 
citizens of each and every one of the Five Civilized Tribes and of 
allotting in severalty in fee simple to the members of the Cherokee 
Nation the lands held by said nation as above set forth. That under 
the provisions of said Acts of Congress, of agreements effected in ac¬ 
cordance therewith, and of treaties between the I nited States and 
said Indian tribes rolls of members of each of the tribes were directed 
to be prepared by said Commission under the supervision of the 
Secretary of the Interior from time to time and it was provided that 
when tlie enrollment of any person as a member of any one of the 
Five Civilized Tribes should be approved by the Secretary of the 
Interior his name should be placed on the final roll of said tribe, 
and he thereby should become and be a member of the said tribe or 
nation and entitled to an allotment, in the Cherokee Nation, of 40 
acres of average allottable land in said nation, and to the other rights 
and privileges common to citizens of said nation. 

That by the Act of June 10, 1896, (29 Stat., 321, 329) it was 

provided: 

“that the rolls of citizenship of the several tribes as now existing are 
hereby confirmed’’ 

and that either the Commission to the Five Civilized Tribes or the 
legally constituted court or committee on citizenship of the several 
tribes" should determine, after hearing, the applications of persons 
claiming right to be admitted and enrolled in the several nations, 
either the tribe or any person aggrieved by any decision of the tribal 
authorities or the Commission to the Five Civilized Tribes to have 
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the right of appeal within a limited time from such decision 
5 to the United States district court, whose decision should be 
final, and the rolls thus prepared it was provided— 

“shall he, and are hereby, made rolls of citizenship of said nations or 
tribes,” 

and should be filed with the Commissioner of Indian Affairs— 

“to remain there for use as the final judgment of the duly consti¬ 
tuted authorities.” 

That by the Act of June 7, 1897, (30 Stat., 62, 84), it was provided 
that the words “rolls of citizenship” as used in the act of June 10, 
1896, 

“shall be construed to mean the last authenticated rolls of each 
tribe which have been approved by the council of the nation, and 
the descendants of those appearing on such rolls, and such additional 
names and their descendants as have been subsequently added, either 
bv the council of such nation, the duly constituted courts thereof, or 
the commission under the Act of June 10, 1896.” 

It was provided that all other names appearing upon such rolls, 
and not confirmed by the Act of June 10. 1896, as herein construed, 
might within six months from the passage of the act be stricken 
from the rolls— 

“where the party affected shall have ten days’ previous notice that 
said commission will investigate and determine the right of such 
party to remain upon such roll as a citizen of such nation,” 

provided, however, that the person so stricken from the rolls should 
have a right of appeal to the United States district court. 

That by the Act of June 23, 1898. (30 Stat., 495-503) it was 
provided: 

“It. (the Dawes Commission) shall make a roll of Cherokee freed- 
men in strict compliance with the decree of the Court of Claims 
rendered the third day of Febmarv, 1896. 

* * * * * * * 

“The rolls so made, when approved by the Secretary of the In¬ 
terior, shall be final, and the persons whose names are found thereon, 
with their descendants thereafter born to them, with such persons 
as may intermarry according to the tribal laws, shall alone constitute 
the several tribes which they represent.” 

That by the Act of May 31, 1900 (31 Stat., 221-236), it was pro¬ 
vided that the commission— 

“shall not receive, consider, or make any record of any application 
of any persons for enrollment as a member of any tribe of the Indian 
Territory who has not been a recognized citizen thereof and duly 
and lawfully enrolled or admitted as such, and its refusal of such 
application shall be final when approved by the Secretary of the 
Interior.” 

That by the Act of March 3, 1901, (31 Stat., 1058-1077) it was 
provided— 
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“the rolls made by the Commission to the Five Civilized Tribes, 
when approved by the Secretary of the Interior, shall be final, 
6 and the persons whose names are found thereon shall alone 
constitute the several tribes which they represent” 

and the Secretary of the Interior was directed to fix a time by agree¬ 
ment or otherwise, 

“for closing said rolls, after which no name shall be added thereto.” 

That by the Act of July 1, 1902 (32 Stat., 641), ratifying an 
agreement between the United States and the Cherokee Nation it 
was provided that the rolls of citizenship of Cherokee citizens should 
be made in strict compliance with the Acts of Congress approved 
June 28, 1898, and May 31, 1900, aforesaid. 

Bv Section 25 of said agreement it was provided: 

“The roll of citizens of the Cherokee Nation shall be made as of 
September first, 1902, and the names of all persons then living and 
entitled to enrollment on that date shall be placed on said roll by 
the Commission to the Five Civilized Tribes.” 

By Section 29 of said agreement it was provided: 

“For the purpose of expediting the enrollment of the Cherokee 
citizens and the allotment of lands as herein provided, the said Com¬ 
mission shall, from time to time, and as early as practicable, for¬ 
ward to the Secretary of the Interior lists upon which shall be placed 
the names of those persons found by the Commission to be entitled 
to enrollment. The lists thus prepared, when approved by the Secre¬ 
tary of the Interior, shall constitute a part and parcel of the final roll 
of citizens of the Cherokee tribe, upon which allotment of lands and 
distribution of other tribal property shall be made. When there 
shall have been submitted to and approved by the Secretary of the 
Interior lists embracing the names of all those lawfully entitled to 
enrollment, the roll shall be deemed complete. The rolls so prepared 
shall be made in quadruplicate, one to be deposited with the Secre¬ 
tary of the Interior, one with the Commissioner of Indian Affairs, 
one with the principal chief of the Cherokee Nation, and one to 
remain with the Commission to the Five Civilized Tribes.” 

By Section 31, it was provided: 

“No person whose name does not appear upon the roll as herein 
provided shall be entitled to in any manner participate in the dis¬ 
tribution of the common property of the Cherokee tribe, and those 
whose names appear thereon shall participate in the manner set 
forth in this act.’’ 

By Section 20, it was provided : 

“If any person whose name appears upon the roll prepared as 
herein provided shall have died subsequent to the first day of Sep¬ 
tember, 1902, and before receiving his allotment, the lands to which 
such person would have been entitled if living shall be allotted in 
his name, and shall, with his proportionate share of other tribal 
property, descend to his heirs.” 

That by the Act of April 21, 1904, (33 Stat., 189-204) it was 
provided that the Commission to the Five Civilized Tribes should 
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conclude its work on or before July 1, 1905, and cease thereafter to 
exist. 

7 That by the Act of March 3, 1905, (33 Stat., 1048-50), it 

was provided that the Secretary of the Interior should com¬ 
plete the unfinished business of the Commission to the Five Civilized 
Tribes and there was conferred on him all the powers heretofore 
granted to the said commission. 

That by the Act of April 26, 1906, (34 Stat,, 137) it was pro¬ 
vided that no person should be enrolled unless application for enroll¬ 
ment was made prior to December 1, 1905, and the rolls of citizen¬ 
ship were required to be completed by March 4, 1907. 

7. That prior to November 16, 1904, the Secretary of the Interior 
affirmed a decision by the Commissioner to the Five Civilized Tribes 
holding that petitioners, except those hereinafter designated as “new 
horns,” were entitled to enrollment as freednien citizens or members 
of the Cherokee tribe or nation of Indians and after a full and care¬ 
ful inquiry into the rights of petitioners and of the record in the 
case, the names of petitioners were, prior to November 16, 1904, 
duly and regularly ordered placed on the final roll of freedmen citi¬ 
zens of the Cherokee Nation and thereafter a final roll of freedmen 
citizens of the Cherokee Nation containing the names of your peti¬ 
tioners as freedmen citizens of the Cherokee Nation was duly and 
regularly approved by the lawful incumbent of the office of the 
Secretary of the Interior, the names of your petitioners being duly 
entered and appearing on the regularly authenticated and approved 
final rolls of freedmen citizens of the Cherokee Nation as follows: 


Cherokee Freedmen Roll. 


No. 


Name. 


Age. Sex. 


Blood. 


Cen. 
card No. 


3280 Robbins, Mary . 51 F 

3282 Jones, Sherman . 1 M 

****** 


389 

389 


3286 Rogers, Albert . 24 M 

3287 Lowe, Lillie. 27 F 

3288 Lowe, Ransom . 4 M 

3289 Lowe, Evalina. 2 F 

3290 Lowe, Bertha. 1 F 


397 

398 
398 
398 
398 


That said final rolls were, on, to wit, the 16th day of November, 
1906, duly and regularly approved by the then lawful incumbent 
of the office of the Secretary of the Interior as is evidenced by the 
following genuine arid regular notation at the bottom of said ap¬ 
proved final roll: 

Cherokee Freedmen Roll. 

L. R. S. 

Department of the Interior, Washington, D. C., Nov. 16, 1904. 

Approved: 

THOMAS RYAN, 

Acting Secretary . 
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8 That vour petitioners William J. Lowe and James H. Lowe 

are children of Lillie Lowe aforesaid and are entitled to en¬ 
rollment as “new horns” under the Act of Congress approved April 
26, 1906, section two of said Act reading as follows, and your peti¬ 
tioner through her mother Lillie Lowe having complied with the 
provisions of the same: 

“Section 2. That for ninety days after approval hereof applica¬ 
tions shall be received for enrollment of children who were minors 
living March fourth, nineteen hundred and six, whose parents have 
been enrolled as members of the Choctaw, Chickasaw, Cherokee or 
Creek Tribes, or have applications for enrollment pending at the 
approval hereof, and allotments may be made to children so en¬ 
rolled.” 

8. That prior to the time when, as will appear hereinafter, your 
petitioners’ names were stricken from or attempted to be stricken 
from the final rolls of freedmen citizens of the Cherokee Nation, as 
will appear hereinafter, your petitioners, except William J. Lowe and 
James II. Lowe, duly and regularly selected an allotment of 110 
acres each of average allottable lands of the Cherokee Nation and 
after the names of your petitioners had been duly and regularly 
placed on the final approved rolls of freedmen citizens of the Chero¬ 
kee Nation allotment certificates were duly and regularly issued to 
your petitioners for the lands so selected by them by the Commis¬ 
sion to the Five Civilized Tribes and are now held by them as con¬ 
clusive evidence of the right of your petitioners to the lands so 
selected by them and described in the allotment certificate afore¬ 
said. That the statutes made and provided under which your peti¬ 
tioners selected the allotment referred to and allotment certificates 
were issued to them provide : 

Act of July 1, 1902. 

“Section 11. There shall be allotted by the Commission to the 
Five Civilized Tribes and to each citizen of the Cherokee tribe, as 
soon as practicable after the approval by the Secretary of the Interior 
of his allotment as herein provided, land equal in value to one hun 7 
dred and ten acres of the average allottable lands of the Cherokee 
Nation, to conform as nearly as may be to the areas and boundaries 
established by the Government survey, which land may be selected 
by each allottee so as to include his improvements. 

* “Section 13. Each member of said tribe shall, at the time of the 
selection of his allotment, designate as a homestead out of said allot¬ 
ment land equal in value to forty acres of the average allottable 
lands of the Cherokee Nation, as nearly as may be, which shall be 
inalienable during the lifetime of the allottee, not exceeding twenty- 
one years from the date of the certificate of allotment. Separate 
certificate shall issue for said homestead. During the time said 
homestead is held by the allottee the same shall be non-taxable and 
shall not be liable for any debt contracted by the owner thereof 
while so held by him. 

“Section 14.‘Lands allotted to citizens shall not in any manner 




RICHARD A. BALLINGER, SEc'y, ETC. 


9 


whatever or at any time be encumbered, taken, or sold to 
9 secure or satisfy any debt or obligation, or be alienated by 
the allottee or his heirs, before the expiration of five years 
from the date of the ratification of this Act. 

“Section 15. All lands allotted to the members of said tribe, ex¬ 
cept such land as is set aside to each for a homestead as herein pro¬ 
vided, shall be alienable in five years after issuance of patent. 

“Section 16. If for any reason any allotment should not be se¬ 
lected or a homestead designated by or on behalf of any member of 
the tribe, it shall be the duty of said Commission to make said selec¬ 
tion and designation. 

“Section 21. Allotment certificates issued bv the Dawes Commis- 
sion shall be conclusive evidence of the right of an allottee to the 
tract of land described therein, and the United States Indian agent 
for the Union Agency shall, under the direction of the Secretary of 
the Interior, upon the application of the allottee, place him in "pos¬ 
session of his allotment, and shall remove therefrom all persons ob¬ 
jectionable to him, and the acts of the Indian agent, hereunder shall 
not be controlled by the writ or process of any court. 

“Section 22. Exclusive jurisdiction is hereby conferred upon the 
Commission to the Five Civilized Tribes, under the direction of the 
Secretary of the Interior, to determine all matters relative to the 
appraisement and the allotment of lands. 

“Section 69. After the expiration of nine months after the date 
of the original selection of an allotment by or for any citizen of the 
Cherokee tribe as provided in this act, no contest shall be instituted 
against such selection, and as early thereafter as practicable patent 
shall issue therefor.’ 1 

9. That after the issuance to your petitioners of said allotment 
certificates the Secretary of the Interior, predecessor in office of re¬ 
spondent, arbitrarily and illegally undertook to deprive your peti¬ 
tioners of the rights by law vested in them and without lawful right 
or power so to do struck or attempted to strike the names of your 
petitioners from the aforesaid final approved rolls of Cherokee freed- 
men by the mutilation of said rolls as follows: A line drawn through 
the names of each of your petitioners thus ([Lillie Lowe)]* and the 
writing after said names of the following in each and every instance, 

“Canceled March 4, 1907, See-, 1907.” That it was found 

and admitted by the Secretary of the Interior when and at the time 
he so illegally acted or attempted to act in cancelling the names of 
your petitioners from the final approved Cherokee Freedmen Rolls 
that your petitioners each and all were the descendants of former 
Cherokee slaves who had been liberated by voluntary act of their 
former owners or by law as a consequence of and during the period 
of the War of the Rebellion but your petitioners are informed and 
believe and so state that this action in cancelling the names of 
your petitioners was taken upon the ground that your petitioners or 
those former Cherokee slaves from whom they had descended had 


[• Words enclosed in brackets erased in copy.] 
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not returned to the Cherokee Nation prior to February 11, 
10 1867. Your petitioners aver that their ancestors as matter 

of fact did return and were within the Cherokee Nation on 
and prior to February 11, 1867, but your petitioners further allege 
that they were not by the aforesaid treaty of 1866 or any other law 
or treaty required to have returned to the Cherokee Nation prior to 
February 11, 1867, their ancestors having been Cherokee slaves when 
the War of the Rebellion broke out, and that the cancellation of the 
names of your petitioners was illegally and arbitrarily ordered by 
the Secretary of the Interior because of an erroneous construction of 
the aforesaid treaty of 1866 whereby it was held former slaves were 
required to return within the six months’ period of limitation fixed 
by said treaty for the return of free persons of color and also because 
of a. usurpation by the Secretary of the Interior of the authority and 
power to strike from or cancel names on the final approved rolls of 
the Five Civilized Tribes. A true copy of the order of the Secretary 
of the Interior directing the cancellation of the enrollment of your 
petitioners and of the report of the Commission to the Five Civilized 
Tribes on which said order was issued is attached hereto marked 
"Petitioner’s Exhibit A-F’ and is prayed to be made a part hereof 
as though incorporated herein. 

Your petitioners further allege that the respondent herein or his 
predecessor in office has canceled the allotments of your petitioners 
herein referred to and has permitted other persons to file on the 
lands of your petitioners as allotments of said other persons and the 
rights and titles of your petitioners to the lands to be thereby im¬ 
paired. 

Your petitioners on information and belief aver the changes set 
forth above in the rolls were not noted prior to March 4, 1907, on 
all four of the rolls required by law to be made and deposited as 
provided by the Act of July 1, 1902, supra, and demands that re¬ 
spondent state on which of said rolls these changes were noted prior 
to March 4th last. Your petitioner further avers that since March 
4, 1907, the said rolls, contrary to law, have been changed and muti¬ 
lated so as to have the cancellation of the names of each and all of 


your petitioners noted thereon. 

10. Your petitioners on information and belief aver that the true 
present value of the allotments selected by each of your petitioners 
and to which each of your petitioners has been issued an allotment 
certificate, together with the share of each of your petitioners in the 
funds and surplus lands of the Cherokee Nation after all lawful mem¬ 
bers have been given their lawful share therein is in excess of five 
thousand dollars. 


11. Your petitioners further state that they have made demand 
on the respondent as Secretary of the Interior that he cause the line 
run through petitioners’ names to be erased and the notation placed 
opposite and above the names of your petitioners to be erased and to 
restore your petitioners to the rolls of citizens by blood of the Chero¬ 
kee Nation as fully as they were thereon prior to the hereinbefore 
mentioned illegal and arbitrary act of respondent’s predecessor in 
office in striking or attempting to strike petitioners’ names therefrom 
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and to refuse to permit other persons to file on the same as part of 
their allotment or to drill for oil thereon without your peti- 
11 doners' assent and authority, but respondent has refused and 
neglected so to do, and on the contrary, as your petitioners 
are informed and believe, holds that petitioners are not enrolled 
citizens of the Cherokee Nation nor entitled to share in its lands 
and funds and will he required to surrender the land allotted to 
them to any others who may legally file thereon and to permit the 
same to be denuded of any oil therein. 

Wherefore, inasmuch as the Honorable James Rudolph Garfield, 
Secretary of the Interior, has refused to restore your petitioners to 
the approved rolls of members or citizens by blood of the Cherokee 
Nation, to remove the cloud placed by his predecessor in office on 
your petitioners' rights, claims and demands as enrolled citizens or 
members of the Cherokee Nation, to recognize your petitioners as 
lawfully enrolled citizens or members of said nation, and to refuse 
to permit other persons to take the lands of your petitioners in allot¬ 
ment and to drill for oil therein without your petitioners’ authority 
and as the law provides no other adequate remedy in the premises 
whereby your petitioners can be protected in their lawful rights 
whereof they are now unjustly and arbitrarily deprived, your peti¬ 
tioners pray: 

1. That a writ of mandamus mav be issued and directed to the 

«y 

Honorable James Rudolph Garfield, .Secretary of the Interior, com¬ 
manding him to erase or cause to be erased the marks or notations 
made on the approved rolls of the freedmen members of the Cherokee 
Nation in derogation of the rights or claims of your petitioners as 
duly and lawfully enrolled freedmen citizens or members of said 
nation, to restore your petitioners to full and lawful enrollment as 
freedmen citizens or members in said Cherokee Nation, to recognize 
your petitioners as lawful citizens or members of said Cherokee 
Nation with all the rights and privileges thereunto appertaining 
and to refuse to permit any other person to take or hold in allotment 
the lands allotted to your petitioners. 

2. For such other and further right or rights or relief as to the 
Court may seem proper and the nature of your petitioners’ case may 
require. 

And as in duty bound, your petitioners Anil ever pray. 

LILLIE LOWE, Petitioner. 

KAPPLER & MERILLAT, 

JAMES K. JONES, 

Att’ys for Petitioners. 

State of Oklahoma, 

County of Creek, ss: 

Before the subscriber, a Notary Public in and for the State of 
Oklahoma, County of Creek, on the 7th day of Feb’y, A. D. 1908, 
personally appeared Lilley Lowe, who made oath on the Holy Evan¬ 
gels of Almighty God that she is the within petitioner, that she has 
read the petition subscribed and knows the contents thereof, and 
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that the facts set forth in said petition are true to the best of de¬ 
ponent's knowledge and belief. 

LILLIE LOWE. 


\ Subscribed and sworn to before me this 7th day of Feb’y, 

A. D. 1908. 

[seal.] A. H. PURDY, 

Notary Public. 

My com. exp. July 30th, 1910. 


ITD 3388-07. 
Direct. 


Department of the Interior, 

Washington, March 4, 1908. 


Commissioner to the Five Civilized Tribes, Muskogee, Indian Terri¬ 
tory. 

Sir: In accordance with the recommendation of the Indian Office 
of February 14, 1907 (Land 106, 811-06), copy whereof is enclosed, 
your decision of December 3, 1906, denying the application for the 
enrollment of Mary Robbins, Dollie Jones, Sherman Jones, Lillie 
Lowe, Ransom Lowe. Evalina Lowe, Bertha Lowe and Albert Rogers 
and James Rogers, is hereby affirmed, and the Department in pur¬ 
suance thereof has hereby canceled the names of Mary Robbins, 
Dollie Rogers. Sherman Jones, Albert Rogers, Lillie Lowe, Ransom 
Lowe, Evalina Lowe and Bertha Lowe from the approved roll of 
November 16, 1904, of Cherokee Freedmen opposite numbers 3280, 
3281, 3282, 3286, 3287, 3288, 3289 and 3290, respectively. 

You will take similar action upon the partial roll in your posses¬ 
sion, and the Indian Office has this day been directed to take similar 
action. 

The record in the ca<e has been returned for the files of the Indian 
Office, together with copy hereof. 

Respectfully, ‘ JESSE E. WILSON, 

Acting Secretary. 

Department of the Interior, 

Commission to the Five Civilized Tribes, 

Muskogee, I. T., June 30, 1905. 

The Honorable, the Secretary of the Interior. 

* «/ 

Sir: There is herewith transmitted the record of proceedings had 
in the matter of the application for the enrollment of James Rogers 
as a Cherokee Freedmen, including the Commission’s decision dated 
June 30, 1905, rejecting said applicant. 

In connection with the Commission’s decision in this case your 
attention is invited to the cases of Mary Robbins et al., Cherokee 
Freedman, 389, Albert Rogers, Cherokee Freedman, 397 and Lillie 
Lowe et al., Cherokee Freedmen, 398 in which among other appli¬ 
cants are included the mother and full brother and sister of the ap¬ 
plicant herein, James Rogers, and who on March 5, 1904, were 
granted enrollment as Cherokee Freedmen by the Commission, and 
no protest to its action having been made by the attorneys for the 
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Cherokee Nation, their names were included in the partial roll of 
Cherokee Freedrnen approved by the Secretary of the Interior on 
November 16, 1904, opposite numbers 3280, 3286 and 3287, re¬ 
spectively. 

13 The evidence in these cases shows that the said Mary Rob¬ 

bins is the ancestor of all the other applicants included in 
said cases, and it is by virtue of her compliance with the treaty stipu¬ 
lations of 1866 that the other applicants and the applicant herein 
Janies Rogers, all of whom were horn since 1866 and who possessed 
no other right to citizenship, claim the right to enrollment as 
Cherokee Freedrnen. 

Certain evidence introduced by the Cherokee Nation in the case 
now forwarded to the Department for review, and which through 
oversight was not made a part of the record and considered in said 
cases of Mary Robbins et al., Albert Rogers and Lillie Lowe et ah, 
shows to the satisfaction of the Commission that the said Mary Rob¬ 
bins did not comply with the stipulations of the treaty of 1866. 

If the decision of the Commission in this case is affirmed by the 
Department, it is respectfully recommended that the names of Mar}’ 
Robbins, Dollie Rogers, Sherman Jones, Albert Rogers, Lillie Lowe, 
Ransom Lowe, Evalina Lowe and Bertha Lowe appear upon the final 
roll of Cherokee Freedrnen approved by the Secretary on November 
16, 1904, opposite numbers 3280 to 3282, inclusive, and 3286 to 
3290, inclusive, be stricken from the rolls, and that if deemed proper 
by the Department, the application for the enrollment of the above- 
named persons be reopened and remanded to the Commission for 
readjudication in the light of the testimony offered in the ca.se here¬ 
with transmitted. 

Respectfully, 

TAMS BIXBY, Chairman. 

T. B. NEEDLES. 

C. R. BRECKENRIDGE. 


Rule to Show Cause. 

Filed February 18, 1908. 

In the Supreme Court of the District of Columbia. 

Law. No. 50255. 

The United States of America ex Rel. Lillie Lowe et al. 

vs. 

James Rudolph Garfield, Secretary of the Interior. 

On consideration of the petition for the writ of mandamus filed 
in the above entitled cause, it is hv the Court this 18th day of Feb¬ 
ruary, 1908, Ordered that the respondent James Rudolph Garfield 
show cause on or before the 28 day of February, 1908, why the writ 
of mandamus should not issue as prayed. 


WRIGHT, Justice. 
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Marshal's Return. 

Served copy of within Rule and copy of petition in this cause on 
respondent Feb'y 18, 1908. 

AULICK PALMER, Marshal . 

S. 

14 Ansicer. 

Filed March 19, 1908. 

In the Supreme Court of the District of Columbia. 

At Law. No. 50*255. 

The United States of America ex Rel. Lillie Lowe, Ransom 

Lowe, Bertha Lowe, Evalina Lowe, Mary Robbins, William J. 

Lowe, James II. Lowe, Albert Rogers, and Dollie Jones, Heir at 

Law of Sherman Jones, Deceased, Petitioners, 

vs. 

James Rudolph Garfield, Secretary of the Interior, Respondent. 

Respondent, for answer to the rule to show cause why a writ of 
mandamus should not issue against him as prayed in the petition 
tiled herein and to said petition, says: 

1. That he does not admit that the relators, or any of them, are 
citizens of the United States and denies that they, or any of them, 
are citizens or members of the Cherokee Nation, although he admits 
that they are descended from former Cherokee slaves. 

2. Respondent admits the allegations of the second paragraph of 
the petition. 

3. Respondent admits the allegations of paragraph 3 of the peti¬ 
tion. 

4. Respondent denies that the relators, or any of them, are en¬ 
titled to the benefits of Article I of the treaty between the United 
States and the Cherokee Nation, proclaimed August 17, 1846 (9 
Stat., 871), by virtue of the treaty between the United States and 
the Cherokee Nation, proclaimed August 11, 1866 (14 Stat., 799), 
because the ancestor of said relators, under whom they claimed to 
be entitled to be enrolled as freedmen members of the Cherokee 
Nation, for allotment purposes, namely, one Mary Rogers or Mary 
Robbins, a former Cherokee slave, was not a resident of the Chero¬ 
kee Nation at the time of the proclamation of the latter treaty and 
did not return to the said Nation as required by law. 

5. Respondent admits that the Cherokee Indians and freedmen 
and their heirs have not become extinct and have not abandoned the 
lands granted to them, but denies that the relators, or any of them, 
are recognized members or citizens of the Cherokee Nation, or that 
thev, or anv of them, were entitled under said treaties of 1846 and 
1866 to any interest in the land of the Cherokee Nation, and that 
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they, or any of them, are the owners of or possessed in vested right 
of a lawful allotment of land in the Cherokee Nation or are entitled 
to a distributive share in the funds and surplus lands of the Cherokee 
Nation after allotments have been made to the duly enrolled mem- 
bers of said Nation. 

6. Respondent admits that provision was made for the enrollment 

of members of the Five Civilized Tribes in the Indian Terri- 
15 tory, including the Cherokee Nation, for the purpose of allot¬ 
ting the lands of said tribes in severalty, as set forth in the 
several acts referred to in the 6th paragraph of said petition. 

7. Respondent admits that on November* 16, 1904, the Acting 
Secretary of the Interior approved a partial list of freedmen mem¬ 
bers of the Cherokee Nation, which contained the names of Mary 
Robbins, Sherman Jonas, Albert Rogers, Lillie Lowe, Ransom Lowe, 
Evalina Lowe and Bertha Lowe, said persons having been adjudged 
by the Commission to the Five Civilized Tribes, upon applications 
duly made by them or on their behalf, to be entitled to be en- 
rolled as freedmen members of the Cherokee Nation, said Commis¬ 
sion having found upon the hearing had upon such applications 
that the principal applicant, Mary Robbins, through whom the others 
claimed to be entitled to be enrolled, “was the slave of a Cherokee 
citizen at the commencement of the rebellion; that she was taken to 
Kansas during the rebellion, but. returned to the Cherokee Nation 
within the time specified in the decree of the Court of Claims ren¬ 
dered on February 3, 1896, in the case of Moses Whitmire, trustee, 
etc. vs. The Cherokee Nation et al., for the return of Freedmen to 
said nation.” 


But respondent further says that thereafter and within the time 
fixed by the Act of Congress of April 26, 1906 (34 Stat., 137), for 
the completion of the rolls of the Five Civilized Tribes, to wit, 
March 4, 1907, his predecessor disapproved the enrollment of said 
persons and struck their names from said partial list, for the reasons 
and in the manner set forth in paragraph 9 of this answer. 

Respondent further says that the relators, William J. Lowe and 
James II. Lowe, children of Lillie Lowe, who claim to be entitled 
to an enrollment as “new borns” under the Act of Congress, ap¬ 
proved April 26, 1906, Section 2 (34 Stat., 137), were never en¬ 
rolled by or under authority of his predecessor as members, freed¬ 
men or otherwise, of the Cherokee Nation, but that the applications 
for their enrollment were severally denied by the Commissioner to 
the Five Civilized Tribes on February 23, 1907, whose action 
thereon was subsequently approved by the Secretary of the Interior. 

8. Respondent admits that after said approval by the Acting Sec¬ 
retary of the Interior of said partial list containing the names of 
certain of said relators, allotment certificates were issued to them for 
lands selected by them as their allotments, but avers that thereafter, 
and for the reasons stated in paragraph 9 of this answer, said allot¬ 
ment certificates were cancelled and other persons allowed to file on 
certain of said lands. Respondent further says that no patents were 
ever issued or recorded for any of said lands. 

9. Respondent says that after said approval by the Acting Secre- 
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tary of the Interior of the partial list of freedman members of the 
Cherokee Nation, containing the names of certain of said relators, 
referred to in paragraph 7 of this answer, and on June 30, 1905, 
the Commission to the Five Civilized Tribes rendered its decision 
upon the application for enrollment as a Cherokee freedman of one 
James Rogers, who was shown by the evidence submitted 
16 upon the hearing of such application to he a son of said Mary 
Robbins, or Mary Rogers, whose enrollment had been ap¬ 
proved as aforesaid; that the right of said James Rogers to he en¬ 
rolled dej>ended upon whether his mother, said Mary Robbins or 
Mary Rogers, had returned to the Cherokee Nation, within the time 
specified by said decree of the Court of Claims rendered February 3, 
1896, her father being a non-citizen of the Cherokee Nation; that 
said Commission found from the evidence adduced at the hearing 
of the application of said James Rogers that said Mary Robbins of 
Mary Rogers did not return to and establish her residence in the 
Cherokee Nation within the time specified in said decree, and there¬ 
fore denied his said application; that subsequently, to wit, July 19, 
1906, the Secretary of the Interior, by Jesse E. Wilson, Assistant 
Secretary, set aside said decision of the Commission to the Five 
Civilized Tribes of June 30, 1905, denying the application for en¬ 
rollment as a Cherokee freedman of James Rogers and directed a 
rehearing therein, and at the same time and in the same order the 
Commissioner to the Five Civilized Tribes was directed to rehear and 
readjudicate the applications for enrollment of said Mary Robbins 
and her descendants whose enrollment had been approved as afore¬ 
said. said Commissioner being directed to consolidate all of said ap¬ 
plications on said rehearing and readjudication; that thereafter, and 
within the time fixed by law for the completion of the rolls of the 
Five Civilized Tribes, a rehearing of said consolidated applications 
was had by the Commissioner to the Five Civilized Tribes, after due 
notice to all the parties concerned, and at which hearing they ap¬ 
peared, either in person or by counsel or both; and that upon said 
hearing the Commissioner to the Five Civilized Tribes rendered a 
decision, dated December 3, 1906, holding that the evidence sub¬ 
mitted thereon showed that the principal applicant, Mary Robbins, 
“was the slave of a Cherokee citizen at the commencement of the 
War of the Rebellion; that during the progress of said Rebellion 
she left the Cherokee Nation and did not return thereto and estab¬ 
lish an actual, personal bona fide residence in the Cherokee Nation 
within the time specified in the decree of the Court of Claims ren¬ 
dered February 3, 1896, in the case of Moses Whitmire, trustee, 
etc., vs. The Cherokee Nation, et al., as provided by paragraph 2 of 
Section 3 of the Act of Congress approved April 26, 1906 (34 Stat., 
137). for the return of freedmen to said nation.” Said Commis¬ 
sioner further found that the evidence showed that all the other 
applicants were descendants of said Mary Robbins, bom since 1866, 
and neither claimed nor possessed any rights to enrollment as 
Cherokee freedmen other than as such descendants, and that, except¬ 
ing the Kern-Clifton roll, none of the applicants could be identified 
on anv roll of the Cherokee Nation in the possession of his office. It 
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was therefore ordered and adjudged by said Commissioner that under 
the provisions of Section 21 of the Act of Congress, approved June 
28, 1898 (30 Stat., 495), said applicants were not entitled to enroll¬ 
ment as Cherokee freedmen, and their applications for enrollment as 
such were severally denied. A copy of said decision marked Ex¬ 
hibit “A” is attached hereto and prayed to be taken as a part 
hereof. 

17 Respondent further says that the Acting Secretary of the 

Interior, by an order made on March 4, 1907, affirmed said 
decision of the Commissioner to the Five Civilized Tribes of Decem¬ 
ber 3, 1900, and thereby cancelled the names of said persons, includ¬ 
ing the relators, from said partial list approved as aforesaid. A 
copy of said order of March 4, 1907, marked Exhibit “B” is at¬ 
tached hereto and prayed to be taken as a part hereof. By said order 
the Commissioner of the Five Civilized Tribes was directed to take 
similar action upon the partial roll in his possession. The Com¬ 
missioner of Indian Affairs was also directed on the same day to 
take similar action upon the roll in his possession. Copies of said 
partial lists or rolls in the custodv of the Secretarv of the Interior 
and of the Commissioner of Indian Affairs, marked Exhibits “C” 
and “D” are attached hereto and prayed to be taken as a part hereof. 

Respondent says he is unable to state whether the marks of can¬ 
cellation made upon said partial list in his possession were made 
prior to the expiration of March 4, 1907, owing to the great number 
of cancellations made on that and the succeeding day. He further 
says that the names of said relators upon the copies of said partial 
lists in the possession of said Commissioner of Indian Affairs and 
the Commissioner to the Five Civilized Tribes could not in the ordi¬ 
nary course of events have been actually cancelled in pursuance of 
his order of March 4, 1907, until after that date. 

Respondent further says that the action of his predecessor, in 
reopening and readjudicating the cases of said relators, whose enroll¬ 
ment had been approved as aforesaid, and in striking their names 
from said approved partial list as aforesaid, was in accordance with 
his long established and well recognized practice, extending from 
the time the Act of Congress of July 1, 1902, (34 Stat., 137), 
relating to the allotment of lands in the Cherokee Nation became 
operative until the close of March 4, 1907, the date fixed by the Act 
of April 26, 1906 (34 Stat., 137), for the completion of the rolls 
of the Five Civilized Tribes, his predecessor, as the approved rolls 
of the Five Civilized Tribes in respondent’s possession show, having 
struck several hundred names from said approved rolls during that 
time, because they had been found to have been unlawfully or im¬ 
properly enrolled. 

10. Respondent says that he is not advised as to the value of the 
lands and moneys claimed by said relators. 

11. Respondent admits that said relators made demand that re¬ 
spondent restore their names to the rolls and that he refused so to do. 

Further answering, respondent says that by the Act of Congress of 
April 26, 1906 (34 Stat., 137), the rolls of members of the Cherokee 
Nation were required to be fully completed on March 4, 1907, and 

3—2187a 


18 


THE UNITED STATES EX RED. LILLIE LOWE ET AL. VS. 


the Secretary of the Interior was denied authority to approve the 
enrollment of any person after that date. 

Respondent further says that the matters sought to be controlled 
by said petition relate to the allotment of land in severalty in the 
Cherokee Nation, and that by the legislation of Congress and the 
agreements of the United States with said nation exclusive jurisdic¬ 
tion of all matters relating to the allotment of lands in sev- 
18 eralty in said nation was originally conferred upon the Com¬ 
mission to the Five Civilized Tribes under the supervision 
and direction of the Secretary of the Interior and is now devolved 
exclusively upon the Secretary of the Interior. 

Respondent further says that the matter sought to be controlled 
by the Commission involve- the exercise of judgment and discretion 
on the part of the Secretary of the Interior. 

Respondent further says that this court has no jurisdiction of the 
subject matter of this action. 

Wherefore respondent prays that the rule against him be dis¬ 
charged and the petition dismissed at the cost of relators. 

JAMES RUDOLPH GARFIELD, 
Secretary of the Interior, Respondent. 

EDWARD T. SANFORD, 

Assistant Attorney General, 

WILLIAM R. HARR, 

Special Assistant Attornet/ General, 

DANIEL W. BAKER, 

United States Attorney, for Respondent . 

United States of America, 

District of Columbia, ss: 

James Rudolph Garfield, being duly sworn, deposes and says: that 
he is the Respondent in the above entitled case; that he has read the 
foregoing answer and knows the contents thereof, and that the mat¬ 
ters therein stated of his own knowledge are true, and those stated 
on information and application he believes to be true. 

JAMES RUDOLPH GARFIELD. 

Subscribed and sworn before me this 17th day of March, 1908. 
[seal.] EDW’D B. FOX, 

Notary Public, D. C. 

Exhibit “A.” 

Department of the Interior, 
Commissioner to the Five Civilized Tribes. 

In the Matter of the Application for the Enrollment of Mary Rob¬ 
bins et al. as Cherokee Freedmen, Consolidating the Applica¬ 
tions of: 

Mary Robbins, et al. Cherokee Freedmen 389. 

Lillie Lowe, et al. Cherokee Freedmen 398. 

Albert Rogers . Cherokee Freedman 397. 

James Rogers . Cherokee Freedman D60. 
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19 Decision. 

The records of this office show: That applications for enrollment 
as Cherokee freedmen were made to the Commission to the Five 
Civilized Tribes by Mary Robbins for herself and minor grandchild, 
Dollie Rogers, who, prior to September 1, 1902, was married to one 
Will Jones, and will now be listed for enrollment as Dollie Jones; 
thereafter on August 30, 1902, there was filed with the Commission 
to the Five Civilized Tribes an affidavit showing the birth, on De¬ 
cember 12, 1901, of Sherman Jones, son of the applicant, Dollie 
Jones; by Lillie Lowe for herself and minor children, Ransom and 
Evalina Lowe; thereafter on August 30, 1902, there was filed with 
the Commission to the Five Civilized Tribes an affidavit showing 
the birth, on March 29, 1902, of Bertha Lowe, child of the applicant, 
Lillie Lowe; by Albert Rogers for himself, and by James Rogers for 
himself. The records further show that on March 5, 1904, the 
Commission to the Five Civilized Tribes rendered its decision herein, 
granting the application for the enrollment of Mary Robbins, Dollie 
Jones (Rogers), Sherman Jones, Lillie Lowe, Ransom Lowe, Evalina 
Lowe, Bertha Lowe and Albert Rogers as Cherokee freedmen, and 
that their names are included in a partial roll of freedmen citizens 
of the Cherokee Nation approved by the Secretary of the Interior 
November 16, 1904, opposite Nos. 3280, 3281, 3282, 3287, 3288, 
3289, 3290 and 3286, respectively, and that on June 30, 1905, said 
Commission rendered its decision herein, denying the said James 
Rogers the right, to enrollment as a Cherokee freedman, which de¬ 
cision was, on same date, duly forwarded the Secretary of the Interior 
for his review and decision. Thereafter on July 19, 1906 (I. T. D. 
9862-05, 7502-06), a motion to reopen the case of James Rogers, 
having been filed in behalf of said applicant, the Department re¬ 
manded his case to this office with instructions to notify the appli¬ 
cant, James Rogers, that he would be required to establish when 
and where he was born in the Cherokee Nation, and also to introduce 
testimony to determine whether Mary Robbins, formerly Mary 
Rogers, his mother, did return to the Cherokee Nation prior to 
February 11, 1867. Said Departmental letter directed this office to 
consolidate on the rehearing and readjudication of the case of James 
Rogers, Cherokee freedman D 60, the cases of Mary Robbins, et al., 
Cherokee freedmen 289, Albert Rogers, Cherokee freedman 397 and 
Lillie Lowe, et al., Cherokee freedmen 398. Further proceedings in 
the matter of said applications were had at Melvin, Indian Territory, 
October 10, and at Muskogee, Indian Territory, October 11, 1906. 

The evidence in this case shows: That the principal applicant 
herein, Mary Robbins, was the slave of a Cherokee citizen at the 
commencement of the war of the rebellion; that during the progress 
of said rebellion she left the Cherokee Nation and did not return 
thereto and establish an actual personal bona fide residence in the 
Cherokee Nation within the time specified in the decree of the Court 
of Claims rendered February 3, 1896, in the case of Moses Whit- 
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mire, trustee, etc., vs. The Cherokee Nation, et al., as provided 
20 bv paragraph two of Section three of the Act of Congress ap¬ 
proved April 26, 1906 (34 Stat., 137), for the return of 
freedmen to said Nation. The evidence further shows that all the 
other applicants herein are descendants of the said Mary Robbins, 
bom since 1866, and neither claim nor possess any rights to enroll¬ 
ment as Cherokee freedmen other than as such descendants. Ex¬ 
cepting the Kern-Clifton roll, none of the applicants herein can be 
identified on any roll of the Cherokee Nation in the possession of this 
office. 

It is, therefore, ordered and adjudged: That under the provisions 
of Section twenty-one of the Act of Congress approved June 28, 1898, 
(30 Stat., 495), Mary Robbins, Dollie Jones, Sherman Jones, Lillie 
Lowe. Ransom Lowe, Evalina Lowe, Bertha Lowe, Albert Rogers 
and James Rogers are not entitled to enrollment as Cherokee freed¬ 
men and their applications for enrollment as such are accordingly 
denied. 

Dated at Muskogee, Indian Territory, this Dec. 3, 1906. 

(Signed) TAMS BIXBY, 

Commissioner. 


Exhibit “B.” 

Department of the Interior, G. R. 

Washington, March 4, 1907. W. H. M. 

I. T. D. 3388-1907. 

L. R. S. 

Direct. 

Commissioner to the Five Civilized Tribes, Muskogee, Indian Terri- 

tory. 

Sir: In accordance with the recommendation of the Indian Office 
of February 14, 1907 (Land 106811-1906), copy whereof is en¬ 
closed, your decision of December 3, 1906. denying the application 
for the enrollment of Mary Robbins, Dollie Jones, Sherman Jones, 
Lillie Lowe. Ransom Lowe, Evalina Lowe, Bertha Lowe and Albert 
Rogers, and James Rogers, is hereby affirmed, and the Department, 
in pursuance thereof, has hereby cancelled the names of Mary Rogers, 
Dollie Rogers, Sherman Jones, Albert Rogers, Lillie Jones, Ransom 
Lowe. Evalina Lowe and Bertha Lowe, from the approved roll of 
November 16, 1904, of Cherokee freedmen, opposite numbers 3280, 
3281, 3282, 3286, 3287, 3288, 3289, 3290, respectively. 

You will take similar action upon the partial roll in your posses¬ 
sion, and the Indian Office has this day been directed to take similar 
action. 

The record in the case has been returned for the files of the Indian 
Office, together with copy hereof. 

Respectfully, JESSE E. WILSON, 

Acting Secretary. 

1 enclosure, and 

6 enclo., with copy hereof to I. O. 
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21 Exhibit “C.” 

Cherokee Freedmen Roll. 


No. Name. Age. Sex. c ™ 

******* 

Cancelled March 4/07. 328 p. c. 251 

[3280 Robbins, Mary . 51 F 389]* 

Cancelled March 4/07. 328 p. c. 512 

[3281 Rogers, Dollie . 16 F 389]* 

Cancelled March 4/07. 328 p. c. 251 
[3282 Jones, Sherman . 1 M 389]* 

******* 

Cancelled March 4/07. 328 p. c. 251 

[3286 ; Rogers, Albert. 24 M 397]* 

Cancelled March 4/07. 328 p. c. 251 

[3287 Low, Lillie. 27 F 398]* 

Cancelled March 4/07. 328 p. c. 251 

[3288 Lowe, Ransom . 4 M 398]* 

Cancelled March 4/07. 328 p. c. 251 

[3289 Lowe, Evalina . 2 F 398]* 

Cancelled March 4/07. 328 p. c. 251 
[3290 Lowe, Bertha . 1 F 398]* 

******* 


L. R. S. 

Department of the Interior, Washington, D. C., Nov. 16, 1904. 

Approved: 

TIIOS. RYAN, 

Acting Secretary. 

(Copy of Roll in Custody of Secretary’s Office, Interior Dept.) 


[* Words and figures enclosed in brackets erased in copy.] 
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22 Exhibit “D.” 

Cherokee Freedmen Roll. 

No. Name. Age. Sex. 

♦ * * * * * 1 

Cancelled March 4/07. See 22976/07 

[3280 Robbins, Mary . 51 F 

Cancelled March 4/07. See 22976/07 

[3281 Rogers, Dollie. 16 F 

Cancelled March 4/07. See 22976/07 

[3282 Jones, Sherman . 1 M 

* * * * * * > 

Cancelled March 4/07. See 22976/07 

[3286 Rogers. Albert . 24 M 

Cancelled March 4/07. See 22976/07 

[3287 Low, Lillie. 27 F 

Cancelled March 4/07. See 22976/07 

[3288 Lowe, Ransom. 4 M 

Cancelled March 4/07. See 22976/07 

[3289 Lowe, Evalina. 2 F 

Cancelled March 4/07. See 22976/07 

[3290 Lowe, Bertha . 1 F 

******> 

L. R. S. 


Census 
card No. 


389]* 

389]* 

389]* 

397] * 

398] * 
398]* 
398]* 
398]* 


Department of the Interior, Washington, D. C., Nov. 16, 1904. 

Approved: 

THOS. RYAN, 

Acting Secretary. 

(Copy of roll in custody of Indian Office.) 


Demurrer. 

Filed April 10, 1908. 

In the Supreme Court of the District of Columbia. 

At Law. No. 50255. 

The United States of America ex Rel. Lillie Lowe et al., 

Petitioners, 

vs. 

James Rudolph Garfield, Secretary of the Interior, Respondent. 

Petitioners say that the answer filed by respondent in the above- 
entitled cause is bad in substance. 

KAPPLER & MERILLAT, 
JAMES K. JONES, 

Attorneys for Petitioners. 


[• Words and figures enclosed in brackets erased in copy.] 
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23 Note. —One matter to be argued on demurrer is that the 

answer sets forth no sufficient reason in law for the cancella¬ 
tion by the Secretary of the Interior of the enrollment of petitioners 
duly and regularly ordered, the said Secretary being without au¬ 
thority of law to cancel a name duly and regularly placed on the 
final approved rolls of the Cherokee Nation. 

One other matter to be argued on demurrer is that the petitioners 
by treaty and by law were not required, being former slaves, to have 
returned to the Cherokee Nation bv February 11, 1867, and that 
failure to return to said Nation by said date affords no reason for 
cancellation of enrollment, or failure to enroll petitioners on the final 
approved rolls of the Cherokee Nation. 

Order of Dismissal as to Certain Parties. 

Filed April 10, 1908. 

In the Supreme Court of the District of Columbia. 

At Law. No. 50255. 

The United States of America ex Rel. Lillie Lowe et al., 

Petitioners, 

vs. 

James Rudolph Garfield, Secretary of the Interior, Respondent. 

Come now the petitioners by their attorneys Kappler & Merillat 
and James Iv. Jones and dismiss the above-entitled cause so far as 
relates to William J. Lowe and James II. Lowe, children of Lillie 
Lowe. 

KAPPLER & MERILLAT, 
JAMES K. JONES, 

Attorneys for Petitioners. 

Order Sustaining Demurrer. 

Filed April 24, 1908. 

In the Supreme Court of the District of Columbia. 

Law. No. 50255. 

The United States of America ex Rel. Lillie Lowe et al., 

Petitioners, 

vs. 

James Rudolph Garfield, Secretary of the Interior, Respondent. 

On consideration of the petitioners’ demurrer to the answer of the 
respondent, it is considered that said demurrer be, and the same is 
hereby sustained this 24th day of April, A. D. 1908. 

WRIGHT, Justice. 
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24 Order Directing Mandamus to Issue. 

Filed April 24, 1908. 

In the Supreme Court of the District of Columbia. 

Law. No. 50255. 

The United States of America ex Rel. Lillie Lowe et al., 

Relators, 

vs. 

James Rudolph Garfield, Secretary of the Interior, Respondent. 

Come now here as well the relators as the respondent by their 
respective attorneys; whereupon the relators’ demurrer to the an¬ 
swer of the respondent having been sustained on this 24th day of 
April. A. D. 1908, the respondent by his attorneys says he will stand 
upon his answer. 

Thereupon the Court, being fully advised, it has considered, or¬ 
dered and adjudged, that the respondent James Rudolph Garfield 
lie, and he is hereby commanded within twenty days after this date 
to restore the names of the relators to the freedmen rolls of mem- 
bers or citizens of the Cherokee Tribe or Nation, to erase from said 
rolls the statements placed thereon derogatory to relators’ rights in 
said Cherokee Tribe or Nation, and to recognize relators as enrolled 
freedmen members of said Tribe or Nation. 

The respondent thereupon in open court by counsel excepted to 
the judgment so rendered and prayed an appeal from the judgment 
of this court to the Court of Appeals of the District of Columbia, 
which was allowed, and pending such appeal, the judgment is stayed 
and no writ shall issue thereon against the respondent. 

WRIGHT, Justice. 


25 Mandate. 

Filed December 18, 1909. 

United States of America, ss: 

[seal.] 

The President of the United States of America to the Honorable the 
Justices of the Supreme Court of the District of Columbia, Greet¬ 
ing: 

Whereas, lately in the Supreme Court of the District of Columbia, 
before you, or some of you, in a cause between The United States 
of America, ex rel. Lillie Lowe, Ransom Lowe, Bertha Lowe, Evalina 
Lowe, Mary Robbins, William J. Lowe, James H. Lowe, Albert 
Rogers andf Dollie Jones, heirs at law of Sherman Jones, deceased, 
petitioners, and James Rudolph Garfield, Secretary of the Interior, 
respondent, Law No. 50255, wherein the order of the said Supreme 
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Court entered in said cause on the 24th day of April, A. D. 1908, 
is in the following words, viz: 

“Come now here as well the relators as the respondent by their 
respective attorneys; whereupon the relators’ demurrer to the answer 
of the respondent having been sustained on this 24th day of April, 
A. D. 1908, the respondent by his attorneys says he will stand upon 
his answer. 

“Thereupon the Court, being fully advised, it has considered, 
ordered and adjudged, that the respondent James Rudolph Garfield 
be, and he is hereby commanded within twenty days after this date 
to restore ihe names of the relators to the freedmen rolls of mem¬ 
bers or citizens of the Cherokee Tribe or Nation, to erase from said 
rolls the statements placed thereon derogatory to relators’ rights ill 
said Cherokee Tribe or Nation, and to recognize relators as enrolled 
freedmen members of said Tribe or Nation. 

“The respondent thereupon in open court by counsel ex- 
28 cepted to the judgment so rendered and prayed an appeal 
from the judgment of this Court to the Court of Appeals of 
the District of Columbia, wliich was allowed, and pending such ap^ 
peal, the judgment is stayed and no writ shall issue thereon against 
the respondent. 

WRIGHT, Justice.” 

as by the inspection of the transcript of the record of the said 
Supreme Court, which was brought into the Court of Appeals of 
the District of Columbia by virtue of an appeal, agreeably to the Act 
of Congress in such case made and provided, fully and at large ap¬ 
pears. 

And whereas, at the April Term, A. D. 1909, of said Court of Ap¬ 
peals, the retirement of James Rudolph Garfield and the appoint¬ 
ment of Richard A. Rallinger as his successor as Secretary of the 
Interior, having been suggested, it was ordered that the said Richard 
A. Ballinger a^ such Secretary, be made the party appellant herein. 

And whereas, in the present term of October, in the year of our 
Lord one thousand nine hundred and nine, the said cause came on 
to be heard before the said Court of Appeals on the said transcript 
of record, and was argued by counsel: 

On consideration whereof, It is now here ordered and adjudged 
by this Court that the judgment of the said Supreme Court in this 
cause be, and the same is hereby, reversed with costs; and that the 
said Richard A. Ballinger, Secretary of the Interior, recover against 
the said petitioners Forty five dollars and sixty five cents for his 
costs herein expended and have execution therefor. 

27 And it is further ordered that this cause be, and the same 

is hereby, remanded to the said Supreme Court for further 
proceedings not inconsistent with the opinion of this court. 

November 30, 1909. 

You, therefore, are hereby commanded that such execution and 
further proceedings be had in said cause, in conformity with the 
opinion and judgment of this Court, as according to right and 

4—2187a 
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justice and the laws of the United States ought to be had, the said 
appeal notwithstanding. 

Witness the Honorable Seth Shepard, Chief Justice of said Court 
of Appeals, the 18tli day of December in the year of our Lord one 
thousand nine hundred and nine. 

Costs of Richard A. Ballinger, Sec’y of the Interior. 

Clerk . $9.90 Due Clerk 

Attorney . 5.00 

Priming Record . 30.75 

$45.65 

Record . 15.65 

$61.30 

HENRY W. HODGES, 

Clerk of the Court of Appeals of the District of Columbia. 

28 Order Substituting Defendant. 

Filed June 13, 1910. 

On motion of counsel for petitioners, counsel for respondent in 
open court consenting, it is by the court this 13th day of June, 1910, 
ordered that Richard A. Ballinger, Secretary of the Interior, be sub¬ 
stituted as party defendant in the above-entitled cause in the place 
and stead of James R. Garfield, formerly Secretary of the Interior. 

WRIGHT, Justice. 

Order. 

Filed June 13, 1910. 

The Court of Appeals having reversed the judgment of this court 
entered on demurrer filed by petitioners to the answer of the re¬ 
spondent in the above-entitled cause, with costs, with directions to 
take further proceedings in conformity to the opinion of the Court 
of Appeals, as appears by the mandate of said Court of Appeals here 
presented by counsel for petitioners, the defendant also appearing 
in open court by counsel, it is by the court ordered that judgment 
be entered herein against petitioners for costs adjudged in said Court 
of Appeals. Therefore, it is considered that the respondent recover 
against said plaintiffs, petitioners, the sum of $61.30/100 for his 
costs aforesaid, and that execution issue therefor. 

And it is further ordered that the order of this court en- 

29 tered herein directing that the writ of mandamus issue against 
the lespondent be, and the same hereby is, vacated and for 

nothing held, and that the demurrer filed herein by petitioners to 
the answer of respondent to their petition and the rule to show cause 
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issued by the court thereon be, and the same hereby is, overruled, 
with leave to petitioners to plead over or to take such further steps 
as they may be advised. And thereupon, the petitioners by their 
counsel in open court say that they do not care to plead over but 
will stand upon their demurrer as originally filed herein, whereupon, 
it is by the court this 13th day of June, 1910, ordered that the rule 
to show cause be, and the same hereby is, discharged and the peti¬ 
tion filed herein be, and the same shall, stand dismissed, and that 
final judgment for costs be entered against petitioners. Thereupon 
the petitioners in open court by their counsel entered an appeal to 
the Court of Appeals from the order of this Court dismissing this 
their cause and directing that final judgment for costs be entered 
against them and prayed the court to fix the bond for costs on ap¬ 
peal, which the court accordingly did, at and in the sum Df one 
hundred dollars bond for costs on appeal, with leave to deposit fifty 
dollars in currency with the Clerk of the Court in lieu of bond for 
costs on appeal if so advised. 

WRIGHT, Justice. 


Memorandum. 

June 18, 1910.—$50 deposited in lieu of appeal bond. 


30 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 29, both inclusive, to be a true and correct transcript of the record, 
according to rule five of the Court of Appeals of the District of 
Columbia, in cause No. 50255, at Law, wherein The United States 
of America, ex rel. Lillie Lowe, et als. are Petitioners and Richard 
A. Ballinger, Secretory of the Interior, is Respondent, as the same 
remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
27th day of June, 1910. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2187. The United States ex rel. Lillie Lowe et al., appellants, vs. 
Richard A. Ballinger, Secretary of the Interior. Court of Appeals, 
District of Columbia. Filed Jul- 5, 1910. Henry W. Hodges, clerk. 
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October Term, 1910. 


The: United States oe America, 
Ex rel. Lillie Lowe, ET al., 

Appellants , 
vs. 

Richard A. Ballinger, Secretary 
of the Interior, 

Appellee. 


>-No. 2,187. 
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BRIEF ON BEHALF OF APPELLANTS. 

This is an appeal by the appellants, Cherokee freed- 
men, from an order entered by the Supreme Court of the 
District of Columbia (Rec. p. 26), overruling a demurrer 
filed by the appellants to the answer made by the Secre¬ 
tary of the Interior to a petition asking that the writ 
of mandamus issue from the Supreme Court of the 
District of Columbia commanding the Secretary of the 
Interior to restore the petitioners to the rolls of citizen¬ 
ship of the Cherokee Nation as freedmen members there¬ 
of. The order made by the court below was entered 
in consequence of an opinion by this court holding that 
the court below erred in sustaining the demurrer filed 
by petitioners to the answer of the Secretary of the 
Interior and directing that a writ of mandamus should 
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issue against the appellee. After this order was entered 
overruling the demurrer of appellants, the appellants de¬ 
clined to plead over but stood upon their demurrer and 
thereupon the rule to show cause and the petition filed 
by appellants were by the Supreme Court of the District 
of Columbia discharged and dismissed and final judg¬ 
ment for costs entered against appellants from which 
order the appellants have noted the present appeal. 

Appellants base their present brief upon the proposi¬ 
tion that the Supreme Court of the United States in 
the Belle Frost case has announced principles of law 
which, applied to the concessions in the pleadings in the 
pending controversy, recjuire this court to acknowledge 
that its opinion heretofore rendered in the pending cause 
was erroneous. Otherwise, no brief would have been 
filed by appellants, but they would have permitted this 
court without further consideration to reaffirm its 
former finding and appellants then would have noted 
their appeal to the Supreme Court of the United States. 

Counsel for appellants, however, deem that they are 
in duty bound to call to the court's attention the opinion 
of the Supreme Court of the United States in the Belle 
Frost case in order that this court, if it desires, may re¬ 
verse itself. 


Statement of the Case. 

The appellees are descendants of former slaves of the 
Cherokee Nation and with their ancestors have been 
living on the land of the Cherokee Nation since Civil 
War times. They applied to the Secretary of the 
Interior for enrollment as Cherokee freedmen and were 
permitted to select lands as their allotments under the 
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statutes of the United States providing for the enroll¬ 
ment of Cherokee Indians and Cherokee freedmen and 
the partition of the Cherokee tribal domain among those 
found entitled to enrollment. The Secretary of the In¬ 
terior found they were entitled to enrollment (Rec. p. 
7) and each of them selected an allotment of land in the 
Cherokee Nation, which allotment is specifically averred 
to be as to each of them of a value in excess of $5,000 
(Rec. p. 10). The allotments selected by the appellants 
subsequent to the time that the rolls containing the 
names of the appellants were approved by the Secretary 
of the Interior on November 16, 1904, (Rec. p. 7), 
were confirmed by the proper officers of the Government 
of the United States to the appellants, and allotment cer¬ 
tificates were issued to each of the appellants for the 
lands selected by them. These allotment certificates, 
the statute provided, should be “conclusive evidence" 
(Rec. p. 9), of the right of each of the appellants to 
the tract of land described in the allotment certificate, 
which allotment certificates were issued to them only 
after the period of nine months had elapsed within 
which any other person might contest the right of ap¬ 
pellants to the tract of land selected as the allotment of 
the respective appellants. 

On March 4, 1907, the date when, under the law, the 
rolls were finally closed, the Secretary of the Interior 
undertook (Rec. p. 9), to strike and cancel the names of 
the appellants from the final approved rolls of Cherokee 
freedmen on the ground that they had not returned to the 
Cherokee Nation prior to February 11, 1867, it being 
admitted that the ancestors of appellants were former 
Cherokee slaves. 



The final rolls containing the names of the appellants 
as Cherokee freedmen, had been approved and the allot¬ 
ment certificate delivered to appellants had been issued 
to them, in consequence of the agreement of 11)02 be¬ 
tween the United States and the Cherokee Nation, where¬ 
by, instead of enrollments and allotments having to 
await the final approval of all tribal rolls and of all 
allotment selections as provided in earlier legislation, it 
was provided that rolls should be approved as fast as they 
could be made up and the rights of parties determined 
and allotments of land issued to the enrolled parties 
as speedily as the statutory provisions relating there¬ 
to would permit, (Rec. p. 0). 

Assignments of Error. 

1. That the court below erred on the whole record 
in overruling the demurrer of the appellants (petitioners 
below) to the answer of the appellee (the Secretary of 
the Interior). 

2. That the court below on the whole record erred 
in discharging the rule to show cause issued against 
the Secretary of the Interior, (appellee here) and dis¬ 
missing with costs the petition of appellants. 

Argument. 

The present appeal brings up for consideration by 
the court the right and jurisdiction of the Secretary of 
the Interior on or before March 4, 1907, to strike from 
the final approved rolls of the Five Civilized Tribes, 
the names of persons whose right to enrollment had been 
duly approved by him and to whom allotment certificates 
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had been issued prior to his action in striking their 
names from the rolls. The effect and purpose of strik¬ 
ing the names from the rolls, it is admitted and con¬ 
ceded, was for the purpose of refusing participation in 
the distribution of the lands and funds of the Cherokee 
Nation to the persons whose names were striken from the 
rolls. It is conceded that the Secretary of the Interior 
after striking the names from the rolls had refused 
to issue patents to the appellants and that he holds that 
they have no right and title to the lands selected by them 
in allotment, and to which allotment certificates were 
issued to them. In other words, the action with ref¬ 
erence to the rolls struck at their basic right to share 
in distribution of lands and funds and impedes, if 
not destroys, their property rights in the Cherokee Na¬ 


tion. 

/ 'pi 


The 


the pending cause was 


rendered prior to the opinion of the Supreme Court 
of the United States (announced February 21, 1910), 
in the case of Richard A. Ballinger, Secretary of the 
Interior, vs. The United States, Ex Rel. Belle Frost, 


in which the Supreme Court of the United States affirmed 
the opinion of this court compelling the Secretary of 
the Interior to acknowledge Belle Frost's rights in an 

allotment of land in the Choctaw and Chickasaw Nations. 
The opinion of this court in the pending cause, it is 

obvious, must have been predicated upon the proposition 
that the opinion of this court in the Belle Frost case was 
within narrow limits and was to be predicated upon the 


proposition that the Governor and Chief of the Choc¬ 
taw and Chickasaw Nations having signed a patent to 


the land claimed by Belle Frost, that that vested rights 
in her which the Secretary of the Interior could not 
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refuse to recognize by attempting to cancel her allot¬ 
ment certificate and the patent signed by the Governor 
and Chief of the Indian Nations and refusing himself 
(the Secretary of the Interior) to execute the patent. 

In other words, this court necessarily in the pending 
cause must have decided that no vested rights accrued 
to an Indian citizen in the Five Tribes simply by virtue 
of enrollment and the issuance of an allotment certificate 
for a described tract of land; such was the contention of 
the Government in the pending cause when previously 
before the court. 

Yv r e say this necessarily must have been the view taken 
of the Belle Frost case by this court when it considered 
the Lillie Lowe case, reported in 34 D. C. App., p. 70, be¬ 
cause it would seem practically unnecessary to argue that 
an executive officer, certainly in the absence of express 
authority, has no jurisdiction or power to destroy a 
vested property right. 

The Supreme Court of the United States in its opin¬ 
ion in the Belle Frost case, rendered subsequent to the 
opinion of this court in the Lillie Lowe case, however, 
went beyond any language to be found in the opinion of 
this court in the Belle Frost case, and clearly and ex¬ 
pressly stated that with the issuance of an allotment 
certificate the right of the allottee to the land described 
in the allotment certificate became vested, fixed and ab¬ 
solute and beyond the power of disturbance by the action 
of any executive officer. The Supreme Court of the 
United States having so decided in the Belle Frost case, 
we respectfully submit that unless this court is prepared 
to hold that the Secretary of the Interior, without the 
grant of any direct, positive or express authority, has ju¬ 
risdiction to destroy a vested property right, it must re- 
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trace its ground, revise its opinion in the Lillie Lowe case 
and recede from the conclusion announced therein. Fur¬ 
thermore, it must so hold in a case where in its opinion, 
reported in 30 D. C. App., 70, it admits that the literal 
language of the statutes is in favor of the contention of 
the appellants and grounds its opinion only upon some 
claimed liberal construction supposed by the court to ef¬ 
fect a purpose Congress must have had in mind in its 
statutory enactments, even though it did not express the 
same in language that clearly set forth the supervisory 
power claimed for the Secretary of the Interior over the 
rolls prior to March 4, 1907. 

In the opinion of the Supreme Court of the United 
States in the Belle Frost case, that Court, considering the 
effect of the issuance of an allotment certificate to Mrs. 
Frost after the nine months given by statute within which 
contest could be made of her right to the land, said that 
after the nine months had elapsed the right of the party 
to the land became fixed, absolute and vested. The 
Court, speaking of what was the result after nine months 
had elapsed within which contest could be made of the 
right of an allottee to selection of land and a certificate 
of allotment had been issued, said: 

“Thereupon, as provided by the statute, the 
title of the allottee to the land selected became 
fixed and absolute and the chief authorities of 
the Choctaw and Chickasaw Nations executed to 
her a patent, as required, of the land selected. 
The fact that there may have been persons on 
the land is immaterial. They were given nine 
months to contest the right of the applicant. They 
failed to make contest and her rights became fixed. 
Thereafter the Secretary of the Interior had 
nothing but the ministerial duty of seeing that a 
patent was duly executed and delivered.” 
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Considering the effect upon the jurisdiction and au¬ 
thority of the Secretary of the Interior of the vesting of 
rights in an allottee, the Court, in the course of its Belle 
Frost opinion, said: 

“Whenever, in pursuance of the legislation of 
Congress, rights have become vested, it becomes 
the duty of the courts to see that those rights are 
not disturbed by any action of an executive offi¬ 
cer—even the Secretary of the Interior, the head 
of a Department. However laudable may be the 
motives of the Secretary, he, as all others, is bound 
by the provisions of Congressional legislation.” 

And it is significant that in considering the claim of the 
Secretary that a supervisory and corrective power was 
necessary to him, the Court cited with approval this lan¬ 
guage from Cornelius vs. Kessel, 128 U. S., 450-401: 

“The power of supervision and correction is 
not an unlimited or arbitrary power. * * * 

The purchaser secures a vested interest in the 
property and a right to a patent therefor, and can 
no more be deprived of it by order of the Com¬ 
missioner than he can be deprived by such order 
of any other lawfully acquired property. Any 
attempted deprivation in that way of such interest 
will be corrected whenever the matter is presented 
so that the judiciary can act upon it.” 

It is conceded in the present case that Lillie Lowe and 
the other appellants had been duly awarded or given allot¬ 
ment certificates prior to their attempted striking from 
the rolls, and likewise that since their names have been 
stricken from the rolls the Secretary of the Interior, be¬ 
cause of that striking of their names from the rolls, has 
refused to recognize their right and title to the land to 
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which they hold allotment certificates. The Supreme 
Court of the United States in the Belle Frost case has 
decided that by the issuance of those allotment certifi¬ 
cates, which, under the statutes, could issue only after 
nine months from date of selection without the filing of 
any contest, the rights of the appellants became fixed, 
absolute and vested. Such being the case, we respectfully 
ask this Court where, in the statutes relating to the Five 
Civilized Tribes, does it find any authority for the Sec¬ 
retary of the Interior to exercise a prerogative unknown 
to our jurisdiction—that of an executive official destroy¬ 
ing a vested right? Such a procedure would be abso¬ 
lutely unconstitutional and is beyond due process of law 
which, as always understood, contemplates that a vested 
right can be destroyed only in two ways: one, by an 
action in equity upon proper allegations and under the 
limitations arising wherever the Government seeks to un¬ 
do its solemn acts and vacate the muniments of title it 
has issued, and the other, by a legislative declaration re¬ 
asserting title to a grant of land declared to be forfeited. 
New York Indians vs. The United States, 170 
U. S., 1. 

The action of the Secretary in the pending cause was 
tantamount to a forfeiture of appellants’ rights in the 
lands vested in them. Justice Brewer, who wrote the 
Belle Frost opinion, as early as Richardville vs. Troop, 
28 Fed. Rep., 53, held that— 

“He (the Secretary) had no judicial power to 
adjudge a forfeiture.” 

See also Noble vs. Union Log Co., 147 U. S., 165: 
“Due process of law” means much more than notice and 
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a hearing. It means a hearing according to recognized 
procedure and before a duly constituted tribunal. Stat¬ 
utes changing common law procedure are strictly con¬ 
strued. 

This Court, in its opinion in the pending cause, at¬ 
tempted to limit the finding of the Supreme Court of the 
United States in the cases of Goldsby and Allison vs. The 
Secretary of the Interior to a holding that “with¬ 
out notice” the Secretary could not strike a party’s 
name from the rolls, but inasmuch as by issuance 
of an allotment certificate the rights of parties be¬ 
came vested, it must be apparent that the Supreme 
Court of the United States, while announcing the doctrine 
that without notice no party’s name could be stricken 
from the rolls, was not limiting its opinion to a case of 
striking names from the rolls without notice, but that the 
two opinions of the Supreme Court of the United States 
in the Goldsby and Belle Frost cases, taken together, must 
be held to express the opinion of that court that where a 
party has had an allotment certificate issued there is no 
authority or jurisdiction in the Secretary of the Interior 
to attempt to strike a party’s name from the rolls or to 
destroy their right to the land allotted to the party. 

Such being the case it becomes the duty of this Court 
to concede its error. 

This Court, further, we think, has fallen in error in 
attempting (30 D. C. App., 76) to hold that the proviso 
at the end of the legislation of April 26, 1906, that the 
Cherokee freedmen roll should include only freedmen 
actual, personal residents of the Cherokee Nation prior 
to February 11, 1896, was not an obvious recognition by 
Congress, legislatively, of the fact that rights had ac¬ 
crued by reason of enrollment that should not be and 
could not be disturbed, regardless of any definition, if 
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such be the meaning of the statute, Congress was attempt¬ 
ing to give the Cherokee freedmen clause in the Treaty 
of August 11, 1860. When Congress at the end of the 
Cherokee freedmen article of the Act of April 26, 1906, 
provided: 


“This provision shall not prevent the enroll¬ 
ment of any person who has heretofore made ap¬ 
plication to the Commission to the Five Civilized 
Tribes or its successor, and has been adjudged 
entitled to enrollment by the Secretary of the In¬ 
terior,” 

it was recognizing the futility of any attempt on its part 
by legislation to interfere with vested rights accruing to 
parties by reason of any contrary interpretation of the 
law by the Secretary of the Interior. So far from the 
position taken by counsel being a narrow and literal 
interpretation of the statutes of Congress, as suggested 
in the opinion of this Court, the contention of counsel 
for appellants, originally and throughout, with reference 
to the statutes of Congress, has been liberal. The pri¬ 
mary purpose and aim of Congress throughout all its 
legislation with reference to the Indian Territory, as ex¬ 
pressly stated in its first tribal Act of 1893, was to fit the 
Indian Territory for statehood and as part of that policy 
to provide for the distribution or partition of the tribal 
communal estates of the Five Tribes as an essential pre¬ 
requisite to admission of Oklahoma to statehood. With 
the lands held in tribal or communal ownership statehood 
was simply impossible. Congress originally endeavored 
to delay the final approval of rolls and the final approval 
of distribution of lands until rolls and partition were com¬ 
plete as to a particular tribe. When in 1902 it awoke to 
a recognition of the fact that any such result was some 
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years in futuro, it then took a step that was a right¬ 
about-face from its earlier legislation, and it enacted leg¬ 
islation that provided for approval of rolls in partial lists 
and distribution of the land in kind as fast as the rolls 
were approved and opportunity should be had to parties 
to select their allotments and to any rival claimants to 
assert their claims. From this day Oklahoma went for¬ 
ward. Enrollments were approved and lands were par¬ 
titioned and became, under the legislation of Congress, 
capable of inheritance and alienation. The lands passed 
to parties who would develop the country and individual 
ownership succeeded communal ownership. The dead 
hand of mortmain had been lifted from the country. 

To hold that these things became possible and yet that 
an executive officer with no notice to parties who per¬ 
haps had acquired from the allottees their right, title 
and interest to the land, could destroy their right and title 
thereto by notice to the allottee attacking his or 
her right to enrollment, would be, we submit, an ab¬ 
surdity. No title, no right of property, could be secure 
under any such system. The Supreme Court of the 
United States in the Belle Frost case has wisely recog¬ 
nized this condition. The Secretary of the Interior like¬ 
wise recognized the intent and purpose of Congress, be¬ 
cause from the moment the Act of 1902 was enacted he 
proceeded as though with the issuance of allotment cer¬ 
tificates the rights of parties became fixed absolutely and 
vested beyond his control, and subject only to the ordi¬ 
nary jurisdiction of courts of equity. Allottees were per¬ 
mitted to and did plat their lands into town sites, selling 
off the town lots, and improvements being erected by the 
purchasers. Leases of oil lands were made by allottees 
(having simply the allotment certificate) for oil and gas, 
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the rights of the lessees in these oil lands were recog¬ 
nized, and they were permitted to take oil therefrom, 
and thousands and hundreds of thousands of dollars were 
paid in royalties to the lessors. Other acts were taken 
equally in line with this recognition of the vested right 
of the allottees. To hold that by implication or some 
supposed broad and liberal construction of the Acts of 
Congress these rights could all be divested by a stroke of 
the pen of an executive officer—the Secretary of the In¬ 
terior—would be an advance step in executive usurpa¬ 
tion which has not yet been taken by the courts. It is 
notorious that on March 4, 1907, the Secretary of the 
Interior acted on hundreds of enrollment cases, and ap¬ 
proved whatever was recommended for his signature 
without any consideration of the merits or demerits of 
the same, and this fact has been admitted in printed 
hearings before the House Committee on Indian Affairs. 

For a more extended argument counsel refer to their 
briefs filed heretofore in the pending controversy and 
in the Goldsby and Allison cases. 

Respectfully submitted, 

Kappler & Merillat, 
Attorneys for Appellants. 
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This court has heretofore considered the case, rendering 
decision adverse to appellants (34 D. C. Appeals, 70), pur¬ 
suant to which the lower court overruled demurrer to the 
answer, with leave to relators to take such further steps as 
they might be advised. (Record, p. 27.) Electing to stand 
on the demurrer, judgment went for the respondent from 
which this appeal is prosecuted. 

The chief contention now advanced is that the former de¬ 
cision is erroneous, because inconsistent with the opinion 
in Ballinger v. Frost (216 II. S., 246). We submit, however, 
that this contention is based upon a misconception, not only 
of the respective rights asserted, but the remedies available, 
in the two cases. 

In the Frost case, an allotment certificate, which the 
statute declared to be “conclusive evidence of the right of 
any allottee to a tract of land described therein,” had been 
issued to the relator, but patent to the land described therein 
was withheld, and she asserted right to the delivery of such 
patent; the question presented was as to whether issuance 
and delivery of patent was discretionary, and could be with¬ 
held for reasons which appealed to the Secretary, or was a 
mandatory legal duty, in the performance of which the 
Interior Department had no option. The Supreme Court 
said: “The relator selected the land in controversy * * *. 

Notice was given as required, and the time in which contest 
could be made—nine months—elapsed. Thereupon, as pro¬ 
vided by statute , the title of the allottee to the land selected 
became fixed and absolute, and the chief authorities of the 
Choctaw r and Chickasaw r nations executed to her a patent, as 
required * * *. Thereafter the Secretary of the Interior 

had nothing but the ministerial duty of seeing that a patent 
w r as duly executed and delivered.” 

In the instant case, responsive to application and hearing 
in that behalf— 

the relators were enrolled upon the understanding that 
their ancestor, Mary Rogers (a former Cherokee slave), 
returned to the Cherokee Nation within six months 
from August 11, 1866. The rehearing resulted in the 
finding that she did not return within that time, and, 
therefore, that relators were not entitled to enrolment. 
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Pursuant to such finding, and prior to the time when, 
under section 29 of the act of July 1, 1902 (32 Stat., 716), 
“the rolls shall be deemed complete,” said enrollment, 
pursuant to a formal inquiry in which relators participated, 
was canceled. 

The right asserted is to an indefeasible status, based 
upon the “partial list” of enrollment; in other words, it is 
claimed that once the names of relators were placed upon a 
roll, the Secretary was without jurisdiction to pursue any 
inquiry as to whether the enrollment was proper, or to 
correct his action in the event it was not. 

The remedy sought is to have the memorandum of cancel¬ 
lation erased. 

The question as to the conclusiveness of the roll at the time 
of the cancellation in question was fully considered, and 
completely answered, in the opinion on the former appeal, 
where the court, by Mr. Justice Robb, said: 

It will be observed that this section “for the purpose 
of expediting the enrolment of Cherokee citizens and 
the allotment of lands” therein provides that partial 
lists shall be forwarded to the Secretary, and that when 
these partial lists shall have been by him approved they 
shall constitute a part of the final roll of citizens of the 
Cherokee tribe. This provision enabled the commission 
to forward the result of its investigations, as the work 
progressed, to the Secretary for his review and approval. 
In other words, the provision enabled the commission to 
forward its findings in installments. It is, we think, 
quite clear that Congress did not contemplate that the 
roll should be deemed complete, and beyond the control 
of the Secretary, until lists embracing the names of all 
those lawfully entitled to enrolment had been submitted 
to and passetf upon by him. Until the roll was complete 
we think it was the intention of Congress that he should 
have jurisdiction and control over every part of it. It 
is unreasonable to suppose that Congress, in merely 
providing that the commission might, from time to 
time, forward to the Secretary lists containing the names 
of those thought to be entitled to enrolment, intended 
to deprive the Secretary, after he had once acted upon 
a given application, of further authority over it. Rather 
do we think that the Secretary’s authority continued 
until the entire roll was complete. The construction 
urged by appellees is so literal and narrow that, in our 
view, it does violence to the import and general purposes 
of the act. Having in mind thfct the duties or the 
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Secretary in the premises were quasi judicial, and con¬ 
sidering the object 'of the provision for the submitting in 
installments, to the Secretary, of the work of the com¬ 
mission, we rule that the Secretary has the same power 
over the roll, until terminated by statutory limitations, 
that a court has over his judgments. 

After its first adjudication the commission discovered 
new evidence indicating that relators were not entitled 
to enrollment. Upon this evidence being brought to the 
attention of the Secretary a rehearing was directed. 
Due notice was given, and a rehearing, in which the 
relators participated, was had. This rehearing resulted 
in the setting aside of the relators’ names from the rolls. 
There is no contention that every requirement of due 
process of law was not observed. We therefore rule that 
the Secretary’s authority as to these enrollments was 
not exhausted when he acted upon the record first sub¬ 
mitted to him, and that he had power to correct the 
error discovered. 

This exposition of the matter is fundamental, going to the 
right itself. We venture, however, a further objection which 
goes to the remedy: 

Relators’ prayer, as before noticed, is that the appellee 
should be (a) compelled to erase the notations canceling 
relators’ enrollment; ( b) to restore them to full and lawful 
enrollment; and (c) to recognize them as lawful citizens, with 
all the rights and privileges incidental thereto. 

These requests all relate to the matter of enrollment only 
and not to the denial of any specific right or property to 
which relators might be entitled as enrolled citizens. No re¬ 
lief is prayed for based upon any asserted right to land, and 
no question as to the right of relators to the land described 
in the allotment certificates issued prior to the cancellation 
complained of is open for consideration. 

As said by Mr. Justice Kent, in Teel v. Keating (2 Johns., 
184), “It has hitherto been considered as a settled principle, 
that a court will not undertake to exercise power but where 
they exercise it to some purpose.” On this principle, if 
the relief prayed for will accomplish no purpose, it will not 
be awarded. That it will not, must result if we assume that 
relators’ argument is sound. 

It is alleged, and not denied, that relators were, in form, 
regularly enrolled. If, as contended, such enrollment cre¬ 
ated from the moment of its accomplishment an absolutely 
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indefeasible status no longer open to inquiry and correction, 
the act of the Secretary in attempting such inquiry was 
entirely without jurisdiction and absolutely nugatory, as 
was also the notation of cancellation resulting therefrom. 
If void, it was ineffective for any purpose and can not be 
successfully interposed against any right accruing by virtue 
of the enrolled status. In other words, it has no force and 
effect whatever and is void upon its face. 

Whenever the right to property is claimed to have 
been changed under a judgment or decree by a court, 
and it is set up as a defense in another court, the juris¬ 
diction of the latter may be inquired into. The rule is 
that where a limited tribunal takes upon itself to exer¬ 
cise a jurisdiction which does not belong to it, its 
decision amounts to nothing. (Williamson v. Berry , 
8 How., 495, 543.) 

Suppose that relators were to demand delivery of property, 
or the evidence of title thereto, to which they were legally 
entitled as enrolled citizens, and the defense were advanced 
that such enrollment, though once existent, had been can¬ 
celed; manifestly, if, by the approval of a partial list of 
enrollment the jurisdiction of the Secretary was at an end, 
no subsequent attempted cancellation could avail to defeat 
the legitimate fruits of the former action; it would and could 
have no more effect than a judgment void for want of juris¬ 
diction. 

Furthermore, assuming that under the Frost decision 
these appellants did acquire a vested interest in the lands 
they selected while they were wrongfully and improperly 
•on the rolls—a right in said lands of which the executive 
branch of the Government can not divest them—such right 
to property is readily susceptible of enforcement, independ¬ 
ent of the right to personal status here asserted; and, even 
though said lands have been awarded to other persons 
(Record, p. 15), appellants have a plain and adequate 
remedy, in a court of the vicinage, against the latter for 
the lecovery of possession. 

But, because, through inadvertence and mistake of fact 
on the part of the Government, relators unfortunately and 
improperly acquired rights that may result, if the Belle 
Frost decision is applicable, in depriving the Cherokee 
Nation of a part of its real property, does it necessarily 
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follow that the error and the wrong should be perpetuated 
so that the nation may be still further defrauded? In 
short, do two wrongs ever make a right ? 

We respectfully insist, however, that the Belle Frost case 
has no application in any aspect. There, citizenship and 
the right to an allotment were conceded, and no question 
as to enrollment or the conclusiveness thereof was raised, 
and the issue was confined to Frost’s right to patent covering 
a certain tract of land for which certificate had been de¬ 
livered and patent issued, but withheld. In this case, no 
attempt is made in the pleadings even to describe, much less 
assert/a right to ; any particular land, and no relief is sought 
by way of enforcement of any right to specific property 
arising out of the issuance of the allotment certificates held 
by relators. While much stress is laid on the existence of 
such documents, it all has reference to the matter of enroll 
ment and cancellation thereof. 

If, on appellants’ theory, they have already acquired title 
to this land, indefeasible so far as any act of the appellee is 
concerned, it appearing (Record, p. 15) that the land has been 
awarded to another, there is no occasion for the issuance of 
any mandate to compel the Secretary of the Interior not to 
do what has already been done, even if that be properly a 
function of the extraordinary writ here invoked, which it is 
not. Mandamus lies to compel action, not to enjoin inaction. 

In passing it may be suggested that the Supreme Court of 
the United States, in the Frost case, affirmed the decision of 
this court therein (30 App. D. C., 165) rendered some two 
years prior to the former decision in this case (34 App. D. C.> 
70V What you held in the Frost case the Supreme Court 
pronounced correct. So at the time the case now before your 
honors was decided in favor of the Government, reversing the 
judgment of the court below, this court must have had in 
mind the Belle Frost case, and necessarily considered whether 
there was any analogy between the two and determined that 
there was not. 

The Secretary of the Interior, misled by an incomplete 
record, once found that relators possessed the necessary 
qualifications, under a statute which gave him jurisdiction 
over such matters, and their names were enrolled; thereafter, 
and before the rolls became final (and, as this court has held, 


before his jurisdiction had ceased), he, upon due inquiry and 
opportunity to relators to be heard, made notation of the 
cancellation of such enrollment. Appellants had due proc¬ 
ess of law, which distinguishes the present from the Goldsby 
case (211 U. S., 249). The question on this branch of the 
case is not whether relators have vested rights in any par¬ 
ticular land, but whether they had, at the time of the hearing 
and notation of cancellation, acquired an indefeasible status 
as enrolled members of the tribe. 

We respectfully submit that your decision should be 
adhered to, and that in no event is mandamus available in 
the present proceeding. 

Oscar Lawler, 

Assistant Attorney-General. 

F. W. Clements, 

First Assistant Attorney. 

C . Edward Wright, 

Assistant Attorney. 

For the Appellee. 






